STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MARYHELEN NMEACHAM,

Petiti oner,
VS. Case No. 05-0091
DELORES MADDOX, MANAGER, KI NGS
MANOR ESTATES, AND UNI PROP
CORPORATI ON,

Respondent s.

N N e L N N S N N

RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes, on
March 28, 2005, by video teleconference at sites in Fort
Lauderdal e and Tal | ahassee, Florida, before Stuart M Lerner, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Maryhel en Meacham pro se
12620 Sout hwest 6th Street, Lot 78
Fort Lauderdale, Florida 33325

For Respondents: Ernest A Kollra, Esquire
1995 East Qakl and Par k Boul evard
Suite 300
Fort Lauderdale, Florida 33306



STATEMENT OF THE | SSUE

Whet her the discrimnatory housing practices alleged in
Petitioner's anended housing discrimnation conplaint were
commtted by Respondents and, if so, what relief should the
Fl ori da Comm ssion on Hunman Rel ati ons (Conmm ssion) provide
Petitioner.

PRELI M NARY STATEMENT

On Septenber 3, 2004, Petitioner filed a signed and dated
(August 28, 2004) anended housing discrimnation conplaint with
t he Comm ssion. The conplaint was docketed by the Conmm ssion as
Case Nunber 24-90408H. It read as follows:

1. Conpl ai nants

Mar yhel en Meacham
12620 SW6 Street
Davi e, FL 33325

Representing Maryhel en Meacham

Shar on Anmpns

Housi ng Qpportunities for Excell ence,
I nc.

1061 W Oakl and Park Blvd, Suite 104

Ft. Lauderdale, FL 33311

Phone: .. Fax:

2. Oher Aggrieved Persons

None

3. The following is alleged to have
occurred or i s about to occur:

Di scrimnatory terns, conditions,
privileges or services and facilities.



Di scrim natory acts under Section 818
(coercion, Etc.)

Failure to permt reasonabl e nodification
Failure to nake reasonabl e accommodati on.

4. The all eged violation occurred because
of :

Race and handi cap.

5. Address and location of the property in
gquestion (or if no property is involved, the
city and state where the discrimnation

occurred):
Davi e, FL

6. Respondent (s)

Del or[ e] s Maddox

Ki ngs Manor Mbbil e Home Park
12500 State Road 84

Davie, FL 33325

Representing Del or[e]s Maddox

Er nest Kol lra

1995 E. QGakl and Park Blvd, Suite #300
Fort Lauderdale, FL 33306-1138
Phone: . . . Fax:

VHS Real ty, Inc.
777 Dedham St.
Canton, MA 02021-1484

7. The following is a brief and conci se
statenent of the facts regarding the alleged
vi ol ati on:

The Conpl ai nant al |l eges that the Respondent
di scri m nated agai nst her by at first

denyi ng, and then unreasonably del ayi ng her
reasonabl e nodifications to install a

wheel chair ranp | eading to her front door.

Conpl ai nant states that after the Respondent
gave her permssion to install the ranp, the



property staff harassed her and retaliated
agai nst her for asserting her disability
rights. Conplainant states that Patricia
Silver informed other residents that she had
not paid her rent when the rent paynents
were escrowed. Conplainant al so all eges
that Patricia Silver threatened to throw her
rent paynent noney orders away so that her
rent woul d be unpaid and she woul d be
evicted. Conplainant states that Patricia
Silver al so nade derogatory remarks about

t he Conpl ai nant's national origin, Native
Aneri can.

Addi tionally, Conplainant insists that the
Respondent's property is not conpliant with
the Fair Housing Act and several of the
accessibility ranps are not maneuverabl e by
wheel chair.

8. The npbst recent date on which the
al | eged di scrimnation occurred

Novenber 6, 2003

9. Types of Federal Funds identified:

None

10. The acts alleged in this conplaint, if
proven, may constitute a violation of the

foll ow ng:

Sections 804b or f, 818, 804f3A and
804f 3B of Title VIII of the Civil Rights Act
of 1968 as anended by the Fair Housi ng Act
of 1988

On Decenber 28, 2004, followng the conpletion of its
i nvestigation of Petitioner's allegations of housing
di scrimnation, the Conm ssion issued a Determ nation of No
Reasonabl e Cause.

Petitioner, on January 7, 2005, filed with the Comm ssion a



Petition for Relief. 1In her petition, Petitioner identified
"Del ores Maddock [sic] c/o Uniprop" as the "Respondent” and
al |l eged that the "Respondent” had "violated the Florida Fair
Housi ng Act, as Anmended, in the [follow ng] manner":

Harassnent & retaliation directly related to

an initial conplaint dealing with a ranp

being installed due to ny disability.

On January 12, 2005, the Comm ssion referred the natter to
the Division of Admi nistrative Hearings (DOAH) for the
assi gnnent of a DOAH adm nistrative | aw judge to "conduct al
necessary proceedi ngs required under the | aw and submt
recommended findings to the Comm ssion. The Conm ssion's
Transmittal of Petition, inits style, indicated that the
"Respondent" in the case was "Del oris Maddon/ Ki ns Manor Mobile
Hone Park"” [sic]. On February 3, 2005, the Conm ssion sent an
Amrended Transmttal of Petition to correct the style of its
original subm ssion to reflect that "Del ores Maddox, Manager,
Ki ngs Manor Estates & Uni prop” were the "Respondent[s]"” in the
case.

As noted above, the final hearing in this mtter was held
on March 28, 2005. Seventeen witnesses testified at the
hearing: Melinda Rychewaerk, Robert Rychewaerk, C ndy Angel o,
Brian DIl on, Respondent Del ores Maddox, Norma Price, Daralyn
Brody, Susann Zimrer, Alicia Feliciano, Joan Russell, Sharon

Amons, Karen Dippilitto, Joanne Modrgan, Petitioner, Hazel



Crain, Kaylyn Giffo, and Josephine Patricia Silver. In
addition, 17 exhibits (Petitioner's Exhibits 1, 2, 3, 4, 5A, 5B,
5C, 5D, and 5E, and Respondents' Exhibits 1, 2, 3, 4, 5, 6, 7,
and 8) were offered and received into evidence.

Foll ow ng the conclusion of the evidentiary portion of the
hearing on March 28, 2005, the undersigned established an
April 28, 2005, deadline for the filing of proposed recommended
orders.

Petitioner filed post-hearing submttals on April 26, 2005,
and April 29, 2005.' Respondents filed their post-hearing
submttal on April 27, 2005.

FI NDI NGS OF FACT

Based on the evidence adduced at the final hearing and the
record as a whole, the follow ng findings of fact are made:

1. Petitioner is a wonan of Native American heritage. The
record evidence, however, does not reveal that, at any tine
material to the instant case, anyone outside of her famly,

i ncl udi ng Respondents, was aware of Petitioner's Native American
background; nor does the record evidence establish that
Petitioner was ever subjected to derogatory remarks about being
of Native American descent.

2. At all times material to the instant case, Petitioner

has suffered fromhealth problens that have substantially



l[imted her ability to wal k and have required her to use a
notori zed wheel chair to ambul ate.

3. Petitioner is now, and has been at all tines materi al
to the instant case, a resident of Kings Manor Estates (Park), a
residential community of single-famly nobile hones that is
| ocated in Davie, Florida.

4. The Park is one of various nobile hone comunities that
Respondent Uni prop Corporation (Uni prop) owns and oper at es.

5. Like the other residents of the Park, Petitioner owns
the nobile hone in which she resides and pays rent to Uni prop
for the use of the lot on which honme is situated.

6. Petitioner's hone occupies lot 78 in the Park.

7. As a resident of the Park, Petitioner has use of the
Park's conmon areas and facilities, which include a sw mm ng
pool. There has been no show ng that Petitioner has been denied
access to any of these common areas or facilities due to her
handi cap.

8. Residents of the Park rmust conply with the Park's rul es
and regul ations. These rules and regul ati ons reasonably
requi re, anong other things, that residents obtain, in addition
to any permits they may need fromthe Town of Davie, the
approval of Uniprop (referred to as "design approval") before
constructing any inprovenents on their lots, including

wheel chai r ranps.



9. To obtain such "design approval,” a resident nust

submt to Park managenent a conpl eted "design approval”
application formand any supporting docunentati on.

10. The application form provides a space for the resident
to provide a "[d]escription, [d]Jrawing [l]ocation & [s]ize of
[the proposed] [a]ddition.” |Imrediately underneath this space
on the formis the follow ng pre-printed | anguage:

It is the Resident's responsibility to
obtain all governnental approvals, to nake
certain the proposed i nprovenent is suitable
for the purpose intended and that the

i mprovenent conplies with all applicable
codes, standards and governnent al

requi renents. Approval by Managenent of any
inmprovenment is limted to considerations of
appear ance.

Resi dent agrees to have their hone
i nprovenments built to the specifications

|isted above and illustrated in the space
above and/or attached draw ngs, exhibits and
permts.

11. It is the responsibility of the Park's property
manager, with the help of the Park's assistant property manager,
to enforce the Park's rules and regul ati ons.

12. The duties of the Park's property nanager and
assi stant property manager (whose work stations are located in
the Park's business office) also include collecting rent from
the Park's residents and taking appropriate action when
residents are delinquent in their rental paynents.

13. There is a "drop off box" |ocated outside the Park's



busi ness office in which residents can place their rental
paynments when the office is closed and the Park's property
manager and assi stant property manager are unavail abl e.

14. Neither the property nmanager nor the assistant
property manager is authorized to give residents "design
approval ." Only the Uniprop regional supervisor has such
authority. The property manager and assistant property manager
nmerely serve as "conduits" between the resident and the Uniprop
regi onal supervisor in the "design approval" process. They take
the conpl eted "design approval " application formfromthe
resident, provide it to the Uniprop regional supervisor, and,
after hearing back fromthe regi onal supervisor, comrunicate the
regi onal supervisor's decision to the resident.

15. At all tines material to the instant case, Respondent
Del ores Maddox was the Park's property manager. Ms. Maddox no
| onger wor ks for Uniprop.

16. Hazel Crain is now, and has been at all tinmes materia
to the instant case, the Park's assistant property manager.

17. At all tines material to the instant case, MIton
Rhi nes was the Uni prop regi onal supervisor having authority over
the activities at the Park. M. Rhines was based in Ft. Mers,
Florida, on the other side of the state fromthe Park

18. Josephine Patricia Silver is now, and has been at al

times material to the instant case, enployed as a sales



consultant for Uniprop. |In this capacity, she engages in
activities designed to facilitate the sale of nobile hones
manuf act ured by Uniprop (to be placed in the Park and ot her
nmobi | e home conmunities Uni prop owns and operates). Although
her office is located in the Park, she plays no decision-nmaking
role in Park managenent. Notwi thstanding that it is not her job
responsibility to accept rental paynents, she sonetines wll do
SO as a courtesy to Park residents when she is at the Park on
weekends or during the evening hours and the business office is
closed. Although Ms. Silver and Petitioner do not get along,
Ms. Silver has never threatened to "throw away" Petitioner's
rental paynents; nor has she ever told any of Park's residents
that Petitioner was not paying her rent. M. Silver, however,
has "gossi ped" and nade derogatory comments about Petitioner,
but no show ng has been made that Petitioner's handi cap, her
Native American heritage, or her having exercised any of her
rights under Florida's Fair Housing Act played any role in

Ms. Silver's having made these conments.

19. In August of 2002, Petitioner nentioned to Ms. Crain
about her interest in having a wheelchair ranp constructed on
her | ot.

20. M. Crain suggested to Petitioner that she contact the

Town to discuss the feasibility of such a project.
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21. Petitioner subsequently telephoned Brian Dillon, the
Town's chief structural inspector.

22. M. Dillon not only attenpted to assist Petitioner in
her efforts to obtain a permt fromthe Town to construct the
wheel chair ranp, he al so hel ped her nmake arrangenents to have a
boy scout troop construct the ranp for her with donated
mat eri al s.

23. The Town would not issue Petitioner a permt for the
ranp unless and until she obtained the witten approval of the
Par k owner, Uni prop

24. The ranp was constructed for Petitioner by the boy
scouts during a weekend in m d-Novenber 2002, w thout
Petitioner's having first obtained Uniprop's "design approval "
or a permt fromthe Town.

25. Prior to the construction of the ranp, Petitioner had
received a "design approval" application formfromM. Crain
and, on or about Novenber 12 or 13, 2002, with Ms. Crain's
assi stance, had begun the application process. Petitioner,
however, did not wait to receive the "design approval” she had
applied for from Uni prop before giving the boy scouts the go
ahead to start constructing the ranp.

26. After discovering that the ranp had been constructed,

Par k managenent attenpted to "work"™ with Petitioner to enable
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her to conplete the paperwork necessary to obtain (bel atedly)
"design approval" for the ranp.

27. On Novenber 21, 2002, Petitioner submtted to Park
managenent the follow ng note from her physician, Janmes M| ne,
D. O :

Due to Medical Necessity, ny patient Mary
Hel en Meacham requires use of a notorized
wheel chair, and it is necessary for her to
have ranp access.

| f you have any questions, please feel free
to call nmy office.

28. By Decenber 5, 2002, Petitioner had yet to submt the
desi gn pl ans needed to obtain "design approval" for the ranp.

29. Accordingly, on that date, Uniprop's attorney, Ernest
Kollra, Esquire, sent Petitioner, by certified mail, a Notice of
Violation of Conmunity Covenants, which read as foll ows:

Pl ease be advi sed the undersigned represents
Ki ngs Manor Estates with respect to your
tenancy at the Comrunity.

This Notice is sent to you pursuant to
Florida Statute, Chapter, 723.061, Et Seq.

Par k Managenent has advi sed the undersi gned
that you are in violation of the follow ng
Communi ty Covenants of Kings Manor Estates:

7. Inprovenents: Before construction of
any type is permtted on the honmesite or
added to a hone, the Resident nust obtain
written perm ssion from Managenent in the
formof a Design Approval. Additiona
permts may be required by the nunicipality
in which the Community is |ocated.
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10. Handicap Access: Any Residents

requi ring handi cap access inprovenents such
as ranps are permtted. Al plans for such
ranps nust be approved by Managenent and
conply with all other Community Covenants
and governnental standards.

You are in violation of the above Conmunity
Covenants, in that you have failed to submt
pl ans to Managenent prior to the
construction of your ranp. Park Managenent
has been apprised by the Town of Davie that
permts are required and none was obt ai ned
by you prior to construction, in conpliance
with Town of Davie governnental standards.

In order to correct the above violation, you
must within seven (7) days from delivery of
this Notice, renove the ranp from your
homesite. Delivery of the mailed notice is
deened given five (5) days after the date of
postmark. If you fail and/or refuse to
conply with this Notice, your tenancy wl |
be termnated in accordance with Florida
Statute Chapter 723.061.[?]
| f you have any questions concerning any of
t he above, you nmay contact Park Managenent
at
30. Petitioner did not renove the ranmp by the deadline
i nposed by the Decenber 5, 2002, Notice of Violation of
Communi ty Covenants. Park nmanagenent, however, took no action
to term nate her tenancy.
31. After receiving the Decenber 5, 2002, Notice of
Violation of Community Covenants, Petitioner stopped naking
rental paynents to Uniprop and, instead, deposited these nonies

with the Florida Justice Institute to be held in escrow until

the controversy concerning the ranp was resol ved.
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32. In or around nid-January 2003, Park managenent
received from Petitioner corrected design plans for the ranp
(that had been prepared by Doug Anpbs of Doug Anbs Construction).

33. On January 15, 2003, Ms. Maddox sent to M. Rhines, by
facsimle transm ssion, a copy of these plans.

34. Petitioner was subsequently granted "design approval”
for the ranp. It has not been shown that there was any
unr easonabl e or excessive delay involved in the granting of such
approval .

35. On February 19, 2003, Ms. Maddox wote the follow ng
letter to the Town's Buil ding Departnent:

Pl ease be advised that MaryHel en Meacham
Wods is authorized to have permts issued
for site #78 at 12620 SW6th Street Davie,
Florida 33325 for the Installation of a
handi capped ranp.

Thank you for your consideration in this
matter.

36. Follow ng an inspection, the Town, in March 2003,
issued a permt for the ranp.

37. Petitioner has had use of the ranp since m d- Novenber
2002 when it was first built (notw thstanding that she did not
obtain Uniprop's "design approval” and a permt fromthe Town
until some nonths later).

38. On or about May 30, 2003, Petitioner authorized the

Florida Justice Institute to deliver to Uniprop the rental
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paynents it was holding (at Petitioner's request) in escrow.

39. Uniprop accepted these rental paynents when they were
del i vered.

40. Petitioner has had raw eggs thrown at her wheel chair
ranp. She suspects that Ms. Maddox's children were responsible
for this vandalism but there is insufficient record evidence to
identify the culprits, much |ess ascertain their notives.

41. On or about August 31, 2004, at a tinme when Hurricane
Frances was approaching the Florida peninsula fromthe
sout heast, Park nmanagenent sent Petitioner a Notice of Violation
of Community Covenants, which read as follows:

Pursuant to Florida Statute 723.061 et seq,
you are hereby advised that you are in
violation of the followi ng Community
Covenant (s) of which the Comunity first
becanme aware on August 30, 2004.

SECTION I:  HOVE AND SI TE MAI NTENANCE - Each
resi dent shall keep his/her site and honme in
a clean and neat condition and free of any
fire hazards, there is no storage permtted
around or under the home or in screened
roons. ALL itens nust be stored inside the
home or storage shed.

Al t hough you have previously been furnished
a copy of the Community Covenants of the
park, and said Conmmunity Covenants are
posted in the recreation center and busi ness
office, a copy of the rule(s) of which you
are in violation is attached to this notice
for your convenience.

Specifically, you are in violation of the
above Conmunity Covenant(s) in that Your
home, trimand utility shed are dirty, there

15



is growmh in the gutters and there is a
w ndow air conditioner on the hone.

In order to correct the above violation of
the Comunity Covenant(s) you nust Wash your
home, trimand utility shed, paint with

col ors approved by managenent, clean the
growh fromthe gutters and renove the

wi ndow ai r conditioner

within seven (7) days fromdelivery date of
this letter.

If you fail and/or refuse to correct the
vi ol ations of the Community Covenant(s) in
t he manner |isted above, the park w |
pursue all its rights and renedi es pursuant
to 723.061 et seq.
PLEASE GOVERN YOURSELF ACCORDI NGLY
It has not been shown that Park nmanagenent took this action to
retaliate agai nst Petitioner for having requested perm ssion to
construct a wheelchair ranp on her lot or that such action was
noti vated by any ot her inproper purpose.
42. Park managenent has not pursued the nmatter the
further.
43. At no tinme has Park managenent initiated | egal action
to termnate Petitioner's tenancy and evict her.
44, The record evidence is insufficient to establish that
Respondents, or anyone acting on their behal f, have said or done

anyt hi ng havi ng the purpose or effect of disadvantagi ng

Petitioner based on her handicap, her Native Anerican heritage,
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or her having asked to be allowed to build a wheelchair ranp on
her | ot.

CONCLUSI ONS OF LAW

45. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,
Fl ori da Stat utes.

46. Florida's Fair Housing Act (Act) is codified in
Sections 760. 20 through 760.37, Florida Statutes.

47. Section 760.22, Florida Statutes, defines various
terms used in the Act. It provides, in pertinent part, as
foll ows:

As used in ss. 760.20-760.37, the
term )

(2) "Covered nultifamly dwelling" neans:

(a) A building which consists of four or
nmore units and has an el evator; or

(b) The ground floor units of a building
whi ch consists of four or nore units and
does not have an el evator.

(3) "Discrimnatory housing practice" means
an act that is unlawful under the terns of
ss. 760. 20-760. 37.

(4) "Dwelling" means any buil ding or
structure, or portion thereof, which is
occupi ed as, or designed or intended for
occupancy as, a residence by one or nore
famlies, and any vacant |and which is
offered for sale or |lease for the
construction or location on the |and of any

17



such building or structure, or portion
t her eof .

(7) "Handi cap" neans:

(a) A person has a physical or nental

i npai rment which substantially limts one or
nore major life activities, or he or she has
a record of having, or is regarded as

havi ng, such physical or nental inpairnent;
or

(b) A person has a devel opnental disability
as defined in s. 393.063

(8) "Person" includes one or nore

i ndi vi dual s, corporations, partnerships,
associ ations, |abor organizations, |egal
representatives, mnmutual conpanies, joint-
stock conpani es, trusts, unincorporated

organi zations, trustees, trustees in
bankruptcy, receivers, and fiduciaries.

* * *

48. Petitioner's nobile honme and ot do not constitute a
"covered multifamly dwelling," as defined in Section 760.22(2),
Florida Statutes, but they do constitute a "dwelling," as
defined in Section 760.22(4), Florida Statutes.

49. Persons |ike Petitioner, who nust use a wheel chair
because of a physical inpairnment that substantially limts their
ability to wal k, have a "handicap,” within the neaning of

Section 760.22(7)(a), Florida Statutes. See Sutton v. United

Air Lines, Inc., 527 U S. 471, 488, 119 S. C. 2139, 2149 (1999)
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("[1]ndividuals who use . . . wheelchairs may be nobile and
capabl e of functioning in society but still be disabled because
of a substantial |imtation on their ability to walk or run.");

Bauer v. Miscul ar Dystrophy Association, Inc., 268 F. Supp. 2d

1281, 1283 (D. Kan. 2003)("d na Bauer has Muscul ar Dystrophy and
uses a power wheelchair. She is substantially Iimted in the
major life activity of walking. . . . Suzanne Stol z has
Muscul ar Dystrophy and sonetines uses a power wheelchair. She
is substantially limted in the major life activity of

wal ki ng."); and Wtt v. Northwest Alum num Co., 177 F. Supp. 2d

1127, 1131 (D. Or. 2001)("Factfinders do not need expert
testinmony to understand that a person confined to a wheel chair
is substantially limted in the major life activity of
wal ki ng. ") .

50. Anong ot her things, the Act makes certain acts
“di scrimnatory housing practices" and gives the Conm ssion the
authority, if it finds (followi ng an adm nistrative hearing
conducted by an admi nistrative | aw judge) that such a
"di scrimnatory housing practice" has occurred, to issue an
order "prohibiting the practice" and providing "affirmative
relief fromthe effects of the practice, including quantifiable
damages[®] and reasonable attorney's fees and costs."

§ 760.35(3)(b), Fla. Stat.
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51. To obtain such relief fromthe Conm ssion, a person
who clainms to have been injured by a "discrimnatory housing
practice" nust "file a conplaint wwthin 1 year after the alleged
di scrim natory housing practice occurred.”™ 8 760.34(2), Fla.
Stat.; however, "an otherw se tine-barred claimmy be
considered tinmely if it and a tinely-filed claimare treated as
a single claimdirected at continuing discrimnatory conduct,
part of which occurred within the statutory filing period.”

LeBlanc v. Gty of Tallahassee, 2003 W. 1485063 *2 (N.D. Fl a.

2003) .

52. The "di scrimnatory housing practices" prohibited by
the Act include those described in Section 760.23(2), Florida
Statutes, which provides as foll ows:

It is unlawful to discrimnate agai nst any
person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therewith, because
of race, color, national origin, sex,

handi cap, famlial status, or religion.

53. Race, color, national origin, sex, handicap, famli al
status, or religion-based harassnment that creates a hostile
housi ng environnment constitutes a "discrimnatory housing
practice" prohibited by Section 760.23(2), Florida Statutes.
"[ A hostile housing environnent] claimis actionable when the

of fensi ve behavi or unreasonably interferes with use and

enjoynent of the prem ses. The harassnent nust be sufficiently

20



severe or pervasive to alter the conditions of the housing

arrangenent. It is not sufficient if the harassnent is isolated
or trivial. Casual or isolated manifestations of a
discrimnatory environnment . . . may not raise a cause of

action." Honce v. Vigil, 1 F.3d 1085, 1090 (10th Gr.

1993) (citations and internal quotations omtted). The "'nere
exi stence of unconfortable runors in the [neighborhood] is not
the type of hostile environnent' that [Section 760.23(2),

Florida Statutes] was neant to redress.” Hott v. VDO Yazak

Corp., 1996 W 650966 *2 (WD. Va. 1996).
54. "Discrimnatory intent may be established through

direct or indirect circunstantial evidence." Johnson v.

Hanrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).
55. "Direct evidence is evidence that, if believed, would
prove the existence of discrimnatory intent wthout resort to

i nference or presunption.” King v. La Playa-De Varadero

Rest aurant, No. 02-2502, 2003 W 435084 *5 n.9 (Fla. DOAH

2003) (Reconmended Order).
56. "Direct evidence of intent is often unavail able."

Shealy v. Gty of Al bany, Ga., 89 F.3d 804, 806 (11th G r.

1996). For this reason, those who claimto be victins of
discrimnation "are permtted to establish their cases through

inferential and circunstantial proof.” Kline v. Tennessee

Vall ey Authority, 128 F.3d 337, 348 (6th Cr. 1997).
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57. Were a conplainant attenpts to prove intentiona
di scrim nation using circunstantial evidence, a "shifting burden
framework” is applied. "Under this framework, the [conpl ai nant]
has the initial burden of establishing a prina facie case of
discrimnation. |If [the conplainant] neets that burden, then an
inference arises that the chall enged action was notivated by a
discrimnatory intent. The burden then shifts to the
[respondent] to "articulate' a legitinmate, non-discrimnatory
reason for its action. |If the [respondent] successfully
articul ates such a reason, then the burden shifts back to the
[ compl ai nant] to show that the proffered reason is really

pretext for unlawful discrimnation.” Schoenfeld v. Babbitt,

168 F.3d 1257, 1267 (11th Gr. 1999)(citations omtted.); see

al so Massaro v. Minlands Section 1 and 2 C vic Associ ati on,

Inc., 3 F.3d 1472, 1476 n.6 (11th Cr. 1993)("Fair housing
di scrimnation cases are subject to the three-part test

articulated in McDonnell Douglas Corp. v. Geen, 411 U S. 792

93 S. . 1817, 36 L.Ed.2d 668 (1973)."); and Secretary of the

United States Departnent of Housing and Urban Devel opnent on

Behal f of Herron v. Blackwell, 908 F.2d 864, 870 (11th G

1990) ("We agree with the ALJ that the three-part burden of proof

test devel oped in McDonnell Douglas [for clainms brought under

Title VII of the Cvil R ghts Act] governs in this case
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[involving a claimof discrimnation in violation of the federal
Fair Housing Act].")

58. Proof that, in essence, anounts to no nore than nere
specul ati on and self-serving belief on the part of the
conpl ai nant concerning the notives of the respondent is
insufficient, standing alone, to establish a prinma facie case of

intentional discrimnation. See Lizardo v. Denny's, Inc., 270

F.3d 94, 104 (2d Cr. 2001) ("The record is barren of any direct
evi dence of racial aninmus. O course, direct evidence of
discrimnation is not necessary. However, a jury cannot infer
discrimnation fromthin air. Plaintiffs have done little nore
than cite to their mistreatnent and ask the court to concl ude
that it nust have been related to their race. This is not

sufficient.")(citations omtted.); Reyes v. Pacific Bell, 21

F.3d 1115 (Table), 1994 W. 107994 *4 n.1 (9th Cr. 1994)("The
only such evidence [of discrimnation] in the record is Reyes's
own testinony that it is his belief that he was fired for

di scrimnatory reasons. This subjective belief is insufficient

to establish a prima facie case.”); Little v. Republic Refining

Co., Ltd., 924 F.2d 93, 96 (5th Gr. 1991)("Little points to his
own subjective belief that age notivated Boyd. An age
discrimnation plaintiff's own good faith belief that his age
notivated his enployer's action is of little value."); Elliott

v. Goup Medical & Surgical Service, 714 F.2d 556, 567 (5th Cr.
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1983) ("We are not prepared to hold that a subjective belief of
di scri m nation, however genuine, can be the basis of judicial

relief."); Jackson v. Waguespack, 2002 W. 31427316 *3 (E. D. La.

2002) ("[T] he Plaintiff has no evidence to show Waguespack was
notivated by racial aninus. Speculation and belief are
insufficient to create a fact issue as to pretext nor can
pretext be established by nere conclusory statenents of a
Plaintiff that feels she has been discrimnated against. The
Plaintiff's evidence on this issue is entirely conclusory, she
was the only black person seated there. The Plaintiff did not
w t ness Def endant Waguespack make any racial remarks or racial

epithets."); Sporn v. Ccean Col ony Condom ni um Associ ation, 173

F. Supp. 2d 244, 251 (D. N.J. 2001)("This evidence, even when
viewed in the light nost favorable to Plaintiffs, anounts to
not hing nore than repeated statenments of Plaintiffs' subjective
beliefs of discrimnation and is therefore insufficient to

survive sunmary judgnent."); Coleman v. Exxon Chem cal Corp.,

162 F. Supp. 2d 593, 622 (S.D. Tex. 2001)("Plaintiff's
conclusory, subjective belief that he has suffered
discrimnation by Cardinal is not probative of unlawful racia

aninus."); Ceveland-Goins v. Gty of New York, 1999 W. 673343

*2 (S.D. NY. 1999)("Plaintiff has failed to proffer any
rel evant evidence that her race was a factor in defendants

decision to termnate her. Plaintiff alleges nothing nore than
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that she "was the only African-Anerican male [sic] to hold the
position of adm nistrative assistant/secretary at Mnhattan
Construction.' (Conpl.Y 9.) The Court finds that this single
al | egati on, acconpani ed by unsupported and specul ative
statenents as to defendants' discrimnatory aninus is entirely

insufficient to nake out a prinma facie case or to state a claim

under Title VII1."); Umansky v. Masterpiece International Ltd.

1998 W. 433779 *4 (S.D. N Y. 1998)("Plaintiff proffers no
support for her allegations of race and gender discrimnation

ot her than her own specul ati on and assunptions. The Court finds
that plaintiff cannot denonstrate that she was discharged in
circunstances giving rise to an inference of discrimnation, and
therefore has failed to nake out a prinma facie case of race or

gender discrimnation."”); Gavin v. Spring Ridge Conservancy,

Inc., 934 F. Supp. 685, 687 (D. Md. 1995)("Turning first to the
plaintiff's clains of intentional discrimnation and
retaliation, there is no evidence at all, other than perhaps the
plaintiff's own subjective beliefs, of intentiona

discrimnation or retaliation. Such beliefs are, of course,
insufficient to show an intentional discrimnatory aninus.");

and Lo v. F.D.1.C, 846 F. Supp. 557, 563 (S.D. Tex. 1994)("Lo's

subj ective belief of race and national origin discrimnation is

legally insufficient to support his clains under Title VII.").
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59. The "discrimnatory housing practices" prohibited by
the Act al so include those described in Section 760.23(8)(a),
Florida Statutes, which provides that "[i]t is unlawful to
di scri m nate agai nst any person in the terns, conditions, or
privileges of sale or rental of a dwelling, or in the provision
of services or facilities in connection with such dwelling,
because of a handicap of: [t]hat buyer or renter." According
to Section 760.23(9), Florida Statutes:

For purposes of subsection[] . . . (8),
di scrim nation includes:

(a) Arefusal to permt, at the expense of
t he handi capped person, reasonable
nodi fi cati ons of existing prem ses occupied
or to be occupied by such person if such
nmodi fications nay be necessary to afford
such person full enjoynent of the prem ses;
or

(b) A refusal to nake reasonabl e

accommodations in rules, policies,

practices, or services, when such

accomodat i ons may be necessary to afford

such person equal opportunity to use and

enj oy a dwelling.
“In order to prevail on [a] claimof discrimnation [of the type
described in Section 760.23(9)], [a conplainant] nust prove (1)
that she is handi capped as defined in the Florida Fair Housing
Act; (2) that the [r]espondent[] knew or reasonably should have
known of her handicap; (3) that she requested a reasonabl e

nodi fication to [the prem ses she occupi es] or a reasonable

accommodat i on under the [governing] rules and regul ations
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necessary to afford her an equal opportunity to use and enjoy
her [prem ses]; and (4) that the [r]espondent[] [although having
the authority to grant the request] refused to [do so]."

Thornhill v. Watkins, Nos. 00-3014 and 02- 1056, 2004 W. 395861

*27 (Fla. DOAH 2004) (Reconmended Order); see al soTsonbanidis v.

West Haven Fire Departnent, 352 F.3d 565, 579 (2d Cir. 2003)("A

governnmental entity nust know what a plaintiff seeks prior to
incurring liability for failing to affirmatively grant a
reasonabl e accommodati on [under the federal Fair Housing

Act]."); Progressive Mne Wirkers v. National Labor Rel ations

Board, 187 F.2d 298, 304 (7th G r. 1951)("There was no finding
that the conpany had refused to reinstate them as evidently
there could not be in the absence of a request by the

enpl oyees. ") ; Wnfield Mitual Housing Corporation v. M ddl esex

Concrete Products & Excavating Corporation, 120 A 2d 655, 657

(N.J. App. 1956)("There could not be a refusal in the absence of
a request, express or inplied, for performance, . . . ."); and

Application of Spanierman, 58 N Y.S. 2d 10, 11 (N. Y. Sup. Ct.

1945) ("There can be no 'refusal' in the absence of a request for
the statenent.").

60. An unreasonabl e or excessive delay in responding to a
request to allow a reasonable nodification or a request to nmake
a reasonabl e acconmodati on can constitute, for purposes of

Section 760.23(9), Florida Statutes, a discrimnatory refusal.
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Cf. Goonme Resources Ltd., L.L.C. v. Parish of Jefferson, 234

F.3d 192, 199-200 (5th G r. 2000)("While never formally denying
the request, the Parish's unjustified and indeterm nate del ay
had the sanme effect of underm ning the anti-discrimnatory

pur pose of the FHAA. "); Krocka v. R egler, 958 F. Supp. 1333,

1342 (N.D. 1I1. 1997)("[ Al n unreasonable delay in inplenenting a
'reasonabl e accommpdati on' can constitute a discrimnatory

act."); and Cohen v. Montgonery County Departnent of Health and

Human Services, 817 A 2d 915, 925 (Md. C. Spec. App. 2003)("The

County contends that, because appellant ultimtely received the
accommodati on she requested, no controversy now exi sts between
the parties and thus the circuit court correctly disnm ssed the
conpl aint as noot. W disagree. Sinply because appell ant
recei ved the accommodati on she requested does not make t hat
acconmodation, no matter how bel ated, a 'reasonable
accommodation.' W therefore hold that appellant alleged in her
conplaint a cause of action for disability discrimnation based
on the County's purported failure to tinmely accomodate her
disability.").

61. Physically handi capped persons living in certain
"covered nmultifamly dwellings,"” as defined in Section
760.22(2), Florida Statutes, are also protected by Section

760. 23(10), Florida Statutes, which provides as foll ows:
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(10) Covered nultifam |y dwellings as
defined herein which are intended for first
occupancy after March 13, 1991, shall be
desi gned and constructed to have at | east
one building entrance on an accessible route
unless it is inpractical to do so because of
the terrain or unusual characteristics of
the site as determ ned by commi ssion rule.
Such buil dings shall al so be designed and
constructed in such a manner that:

(a) The public use and conmon use portions
of such dwellings are readily accessible to
and usabl e by handi capped persons.

(b) Al doors designed to all ow passage
into and wwthin all prem ses within such
dwel lings are sufficiently wide to all ow
passage by a person in a wheel chair.

(c) Al premses within such dwellings
contain the follow ng features of adaptive
desi gn:

1. An accessible route into and through the
dwel | i ng.

2. Light switches, electrical outlets,
t hernpbstats, and ot her environnental
controls in accessible |ocations.

3. Rei nforcenents in bathroomwalls to
allow | ater installation of grab bars.

4. Usabl e kitchens and bat hroons such that
a person in a wheel chair can maneuver about
t he space.

(d) Conpliance with the appropriate

requi rements of the American Nati onal
Standards Institute for buildings and
facilities providing accessibility and
usability for physically handi capped peopl e,
commonly cited as ANSI A117.1-1986, suffices
to satisfy the requirenents of paragraph

(c).
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State agencies with building construction
regul ation responsibility or | ocal
governnents, as appropriate, shall review
the plans and specifications for the
construction of covered nultifamly

dwel lings to determ ne consistency with the
requirements of this subsection

Because Petitioner does not reside in a "covered nmultifamly
dwel l'ing," the provisions of Section 760.23(10) are inapplicable
to the instant case (notw thstanding that the nobile hone park
in which her nobile honme is | ocated does have conmpn areas).
62. Another "discrimnatory housing practice"” prohibited

by the Act is described in Section 760.37, Florida Statutes,
whi ch provi des:

It is unlawful to coerce, intimdate,

threaten, or interfere with any person in

t he exercise of, or on account of her or his

havi ng exercised, or on account of her or

hi s havi ng ai ded or encouraged any ot her

person in the exercise of any right granted

under ss. 760.20-760.37. This section may

be enforced by appropriate adm nistrative or

civil action.
To establish a violation of Section 760.37, Florida Statutes, a
conpl ai nant nust prove that the respondent "coerced,
intimdated, threatened, or interfered with her exercise of a

ri ght under the Florida Fair Housing Act; discrimnatory aninus

is inherent in aretaliation claim"™ Thornhill v. Watkins, 2004

W 395861 *28.
63. Regardless of the type of "discrimnatory housing

practice" being alleged, "preponderance of the evidence" is the
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standard of proof the conplai nant nust neet (at the
adm ni strative hearing) to prove his or her case.
8§ 120.57(1)(j), Fla. Stat. ("Findings of fact shall be based
upon a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se
provided by statute, [*] . . . .").

64. In the instant case, Petitioner has alleged that, in
vi ol ation of the Act, Respondents have discrim nated agai nst her
on the basis of her Native Anerican heritage, as well as on the
basi s of a physical handicap fromwhich she suffers
necessitating the construction of a wheelchair ranp leading to
the front door of her nobile home. She has al so suggested that,
in further violation of the Act, Respondents have retaliated
agai nst her for requesting permssion to build to such a
wheel chair ranp. Furthernore, Petitioner nmakes the additi onal
claimthat the Park property is "not conpliant”™ with the Act
because it is not, in certain areas, wheelchair accessible.

65. Through her evidentiary presentation at the final
hearing in this case, Petitioner did establish that, at al
times material to the instant case, she was protected under the
Act fromdiscrimnation on the basis of her Native Anerican
background, as well as "handicap,” as that termis defined in
Section 760.22(7)(a), Florida Statutes, and she al so enjoyed the

protection of Section 760.37, Florida Statutes, by virtue of her
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havi ng requested perm ssion to build a wheel chair ranp on her
| ot.

66. Petitioner, however, failed to prove by a
preponderance of the evidence that Respondents in any way,
including, but not limted to, the manner in which they
responded to her request for "design approval” of the wheel chair
ranp,® unl awful |y discrinmnated agai nst her based on her
protected status (as a Native American and handi capped person);
neither did she make a sufficient show ng that Respondents have
engaged in any conduct in retaliation against her for her having
made her "design approval” request. Petitioner may genuinely
suspect that she has been the victim at the hands of
Respondents, of discrimnatory and retaliatory conduct in
viol ation of the Act, but her nmere suspicions are insufficient
to prove that the acts in question constituted "discrimnatory
housi ng practices."

67. Concerning Petitioner's additional claimthat parts of
the Park property are "not conpliant” with the Act because they
| ack wheel chair accessibility, even if the factual underpinnings
of this claimwere accepted as true, there would still not be a
"di scrimnatory housing practice" subject to the Conm ssion's
remedi al authority inasnuch as the allegedly inaccessible areas

are not located in a "covered nultifamly dwelling," as that
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termis defined in Section 760.22(2), Florida Statutes, and used
in Section 760.23(10), Florida Statutes."

68. In view of the foregoing, no "discrimnatory housing
practice" should be found to have occurred, and Petitioner's
anended housing discrimnation conplaint should therefore be
di sm ssed.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Comm ssion issue a final order finding
t hat Respondents are not guilty of any "discrimnatory housing
practice" and dism ssing Petitioner's anended housi ng
di scrim nation conplaint based on such finding.

DONE AND ENTERED this 5th day of My, 2005, in Tall ahassee,

Leon County, Florida.

(‘
—~—— ——

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 5th day of My, 2005.
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ENDNOTES
! Petitioner appended to her post-hearing subnittals various
docunents that were neither offered nor received into evidence
at the final hearing. Because they are outside the scope of the
evidentiary record in this case, these docunents cannot provide
a basis for any finding of fact. See CGeneral Devel opnent
Utilities, Inc. v. Hawkins, 357 So. 2d 408, 409 (Fla. 1978)("The
Conmi ssion selected a ratio which nowhere appears in the record,
apparently fabricating one for the conpany based on information
it has conpiled for water conpanies generally. The arbitrary
selection of this ratio as a '"fact' conmes from outside the
record of the proceeding and plainly violates the notions of
agency due process which are enbodied in the adm nistrative
procedure act."); and Section 120.57(1)(j), Florida Statutes
("Findings of fact . . . shall be based exclusively on the
evi dence of record and on matters officially recognized.").

2 Section 723.061, Florida Statutes, provides as follows:

(1) A nobile home park owner may evict a
nmobi | e home owner, a nobile hone tenant, a
nobi | e hone occupant, or a nobil e home only
on one or nore of the grounds provided in
this section.

(a) Nonpaynent of lot rental anbunt. |If a
nobi | e hone owner or tenant, whichever is
responsible, fails to pay the ot renta
anmount when due and if the default continues
for 5 days after delivery of a witten
demand by the nobile home park owner for
paynent of the lot rental amount, the park
owner may term nate the tenancy. However,
if the nobile home owner or tenant,

whi chever is responsible, pays the | ot
rental anount due, including any |ate
charges, court costs, and attorney's fees,
the court may, for good cause, deny the
order of eviction, provided such nonpaynent
has not occurred nore than tw ce.

(b) Conviction of a violation of a federal

or state |law or | ocal ordi nance, which
viol ation may be deened detrinmental to the
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health, safety, or welfare of other
residents of the nobile honme park. The
nobi | e hone owner or nobile hone tenant wl|
have 7 days fromthe date that notice to
vacate is delivered to vacate the prem ses.
Thi s paragraph shall be grounds to deny an
initial tenancy of a purchaser of a hone
pursuant to paragraph (e) or to evict an
unapproved occupant of a hone.

(c) Violation of a park rule or regulation,
the rental agreenent, or this chapter.

1. For the first violation of any properly
pronmul gated rule or regul ation, rental
agreenent provision, or this chapter which
is found by any court having jurisdiction

t hereof to have been an act which endangered
the life, health, safety, or property of the
park residents or enployees or the peaceful
enj oynent of the nobile home park by its
residents, the nobile hone park owner may
termnate the rental agreenent, and the
nobi | e home owner, tenant, or occupant wl|
have 7 days fromthe date that the notice is
delivered to vacate the prem ses.

2. For a second violation of the sane
properly pronul gated rule or regul ation,
rental agreenent provision, or this chapter
within 12 nonths, the nobile honme park owner
may termnate the tenancy if she or he has
gi ven the nobile home owner, tenant, or
occupant witten notice within 30 days of
the first violation, which notice specified
t he actions of the nobile hone owner,
tenant, or occupant which caused the

vi ol ati on and gave the nobile hone owner
tenant, or occupant 7 days to correct the
nonconpl i ance. The nobile home owner,
tenant, or occupant nust have received
written notice of the ground upon which she
or he is to be evicted at |east 30 days
prior to the date on which she or he is
required to vacate. A second violation of a
properly pronul gated rule or regul ation,
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rental agreenent provision, or this chapter
within 12 nonths of the first violation is
unequi vocal ly a ground for eviction, and it
is not a defense to any eviction proceedi ng
that a violation has been cured after the
second violation. Violation of a rule or
regul ation, rental agreenment provision, or
this chapter after the passage of 1 year
fromthe first violation of the sane rule or
regul ation, rental agreenent provision, or
this chapter does not constitute a ground
for eviction under this section.

No properly promulgated rule or regul ation
may be arbitrarily applied and used as a
ground for eviction.

(d) Change in use of the land conprising

t he nobil e home park, or the portion thereof
from whi ch nobile hones are to be evicted,
fromnobile home ot rentals to sonme other
use, provided all tenants affected are given
at least 6 nonths' notice of the projected
change of use and of their need to secure

ot her accommodati ons. The park owner may
not give a notice of increase in |ot rental
anount within 90 days before giving notice
of a change in use.

(e) Failure of the purchaser, prospective
tenant, or occupant of a nobile hone
situated in the nobile honme park to be
qualified as, and to obtain approval to
beconme, a tenant or occupant of the hone, if
such approval is required by a properly
pronul gated rule. |f a purchaser or
prospective tenant of a nobile hone situated
in the nobile honme park occupies the nobile
home before approval is granted, the nobile
honme owner or nobile honme tenant shall have
7 days fromthe date the notice of the
failure to be approved for tenancy is
delivered to vacate the prem ses.

(2) In the event of eviction for change of
use, honeowners nust object to the change in
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use by petitioning for adm nistrative or
judicial renedies within 90 days of the date
of the notice or they will be barred from
taki ng any subsequent action to contest the
change in use. This provision shall not be
construed to prevent any honmeowner from
objecting to a zoning change at any tine.

(3) The provisions of s. 723.083 shall not
be applicable to any park where the
provi sions of this subsection apply.

(4) A nobile hone park owner applying for
t he renmoval of a nobile home owner, tenant,
occupant, or a nobile hone shall file, in
the county court in the county where the
nobi |l e home |l ot is situated, a conpl aint
describing the lot and stating the facts

t hat authorize the renoval of the nobile
home owner, tenant, occupant, or the nobile
hone. The park owner is entitled to the
sumary procedure provided in s. 51.011, and
the court shall advance the cause on the
cal endar .

(5) Any notice required by this section
must be in witing, and nust be posted on
the prem ses and sent to the nobile hone
owner and tenant or occupant, as
appropriate, by certified or registered
mail, return receipt requested, addressed to
t he nobil e hone owner and tenant or
occupant, as appropriate, at her or his | ast
known address. Delivery of the mail ed
notice shall be deened given 5 days after
t he date of postmark.
3 Such "quantifiable damages" do not include danages for
enotional injuries. See Metropolitan Dade County Fair Housing
and Enpl oynent Appeals Board v. Sunrise Village Mbile Hone
Park, Inc., 511 So. 2d 962, 966 (Fla. 1987)("[We hold that
section 11A-7(5)(f)(ii) of the instant ordinance is
unconstitutional to the extent that it authorizes adm nistrative
awar ds of conmon | aw danages for such nonquantifiable injuries
as hunmiliation, enbarrassnent, and nental distress."); Broward
County v. La Rosa, 505 So. 2d 422, 424 n.5 (Fla. 1987) ("W see a
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significant distinction between adm nistrative awards of
guanti fi abl e damages for such itens as back rent or back wages
and awards for such nonquantifiabl e damages as pain and
suffering or humliation and enbarrassnent."); and Hotel era
Naco, Inc. v. Chinea, 708 So. 2d 961, 962 (Fla. 3d DCA 1998) ("W
al so conclude that the trial court erred in allowing the jury to
awar d damages for nmental anguish and |oss of dignity, and
awar di ng appellee, Maria E. Chinea, attorney's fees. The
ordinance in effect at the tinme the cause of action arose only
allowed for the award of quantifiable damages.").

4 Section 760.34(5), Florida Statutes, provides that, "[i]n any
proceedi ng brought pursuant to this section or s. 760.35, the
burden of proof is on the conplainant,” but neither it, nor any
ot her provision in the Act, prescribes a standard of proof the
conpl ai nant nust neet.

® Petitioner's "design approval" request was ultimately
approved, and no showi ng has been made that there was any
unreasonabl e, prejudicial delay in granting such approval.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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